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EAST HAMPSHIRE DISTRICT COUNCIL

Local Government (Miscellaneous Provisions) Act 1982, Section 2 & 3

POLICY ON SEX ESTABLISHMENTS
Introduction

1.1 East Hampshire District Council is the “Licensing Authority" for the purposes of the Local Government (Miscellaneous Provisions) Act 1982 (“the Act”). Schedule 3 of the Act prohibits anyone from using any premises, vehicle, vessel or stall as a “sex establishment” unless they have been granted a licence. A “sex establishment” is defined as:

· A sex cinema or 

· A sex shop           

(Further definitions are given at the end of this document.)

1.2 A licence is not required for the sale or supply or demonstration of articles which are manufactured for use primarily for the purposes of birth control or primarily relate to birth control. The licensing authority may also waive the requirement of a licence where it considers that to require a licence would be unreasonable or inappropriate. This is most likely to apply to temporary events, or where the licence is required for a short period, whether due to an imminent move or cessation of the business.

1.3 In order to fall within the definition of a “sex cinema” or “sex shop”, it is a requirement that the various premises must be providing their services to a “significant degree”. This term is not clearly defined in law. However, an initial judgement based on case law will be delegated to the Head of Environmental Services as to whether a licence is required or not. 

Application Procedure

1.4 Applications may be made by an individual, a body corporate or by an unincorporated body subject to certain qualifying criteria contained in the Act. 

1.5 Having submitted the application to the licensing authority, the applicant must:

· Within 7 days of the date of the application, place a notice in a local newspaper identifying the premises and detailing the application.

· Send a copy of the application to the local police authority.

· Display a notice detailing the application on or near the premises, where it can be read by the public, for a period of 21 days beginning with the date of the application. The notice must be of a size equal or larger than A4, yellow in colour and printed legibly in black ink or typed in black in a font size equal to or larger than 16.  
1.6 On receipt of the application the licensing authority will write to all households and businesses within a 50 metre radius of the proposed sex establishment to alert them to it. Details will be given on how objections can be lodged with the licensing authority.

Hearings

1.7 Where an objection is received relating to an application for a sex establishment licence then a hearing of the Licensing Sub-Committee will be held to consider it.

1.8 The Licensing Sub-Committee will have regard to any observations or objections submitted to them by the Chief Officer of Police and any others within the 28 day period allowed under the Act (begins from the date the application is submitted to the Council). Details of such objections will be provided to the applicant so that a response can be made.

1.9 The Licensing Sub-Committee has the discretion whether or not to accept objections made outside the 28 day period. In addition, objections pre-dating the submission of a licence application can be taken into consideration by the committee.

1.10 The applicant and any objectors are entitled to appear before and make representations to the Licensing Sub-Committee at the appropriate hearing before a decision is made.

1.11 When considering applications, the Licensing Sub-Committee does not have an unfettered discretion as to whether to refuse an application for a grant or renewal. There are mandatory grounds for refusal relating to the individual. The Act also sets out discretionary grounds for refusal. These are as follows:
i. That the individual is unsuitable to hold the licence by reason of having been convicted of an offence or for any other reason (not a fit and proper person);

ii. That if the licence were to be granted, renewed or transferred the business to which it relates would be managed by or carried on for the benefit of a person, other than the applicant, who would be refused the grant, renewal or transfer of such a licence if he made the application himself;

iii. That the number of sex establishments in the relevant locality at the time of the application is made is equal to or exceeds the number which the authority consider is appropriate for that locality;

iv. That the grant or renewal of the licence would be inappropriate, having regard:

a) To the character of the relevant locality; or

b) To the use to which any premises in the vicinity are put; or

c) To the layout, character or condition of the premises, vehicle, vessel or stall in respect of which the application is made. 

“Relevant locality” and “appropriate number”

1.12 In considering 1.11 above, “relevant locality” is defined as an area relevant to the premises being proposed for licensing as a sex establishment. A locality whose character falls predominantly into one of the following categories would generally be considered unsuitable as a site for a licensed sex establishment:
· Family and child oriented leisure and shopping areas, including markets and covered markets. 

· Predominantly residential areas i.e. consisting of substantial amounts of residential accommodation and not forming part of a local retail centre

· Main tourist areas

1.13 Where a relevant objection has been received, the Licensing Sub-Committee may define a relevant locality in relation to the proposed establishment. Members may then consider the appropriate number of sex establishments for this locality (this may be nil) and determine the application having regard to this. Future applications, which were considered to fall within the same locality, may then be determined having regard to this limit.

1.14 In considering 1.11 (iv) above, the presence of the following premises in the vicinity (defined as the area very close to or adjacent to the premises) of the proposed premises would generally warrant refusal of the application: 
· Places of worship

· Community facilities or public buildings including but not limited to, swimming pools, leisure centres, public parks, youth centres/clubs, sheltered housing

· Educational establishments including schools, colleges and nurseries

· Premises particularly used by young people and children e.g. retail shops such as toy shops

Human Rights Issues
1.15 Irrespective of the adoption of this policy each sex establishment application would be considered on its own merits. While all Convention Rights must be considered, those which are of particular relevance are:
· Article 8 - Right to respect for private and family life

· Article 1 of the First Protocol - Protection of Property

· Article 6(1) - Right to a Fair Hearing

· Article 10 – Freedom of Expression 

1.16 All Rights must be delivered without discrimination (Article 14), emphasising the need for the formulation and application of any guidelines to avoid "moral judgements". Each party must be given a fair hearing and the decision itself must represent a fair and proportionate balance between the competing interests of the applicant and objectors. 

1.17 Any sex establishment licence may be granted subject to conditions imposed by the licensing authority. Therefore an application should not be refused if conditions could adequately address any area of concern. 

1.18 Each application will be considered on its merits and exceptions to the policy may be considered if the circumstances justify this. Where the Licensing Sub-Committee is minded to refuse to grant a licence, they will only do so after considering the balance between controlling the use of the property in the general public interest and the applicant’s right to carry on a business subject to reasonable controls. 

Morality Issues

1.19 This licensing authority accepts that it does not have the right to have regard to the morality of sex establishments. Its or others’ approval or disapproval of sex establishments is not a relevant matter in the decision making process. Straightforward objections only on the grounds that sex establishments should not be allowed to exist will not be considered.

Duration of the Licence

1.20 A licence may be granted for a maximum period of 12 months. The Licensing Sub-Committee may grant it for a shorter period which acts to provide a probation period to monitor the effect of the premises on the local area. 

Licence Conditions

1.21 To control the impact of a sex establishment in an area, Schedule 3 of the Act allows a licensing authority to impose conditions on such things as:
· hours of opening and closing,

· the nature of displays or advertisements on or in such establishments and

· the visibility of the interior of such establishments to passers by.  

1.22 These controls are designed to protect children and others and are set out in East Hampshire District Council’s Standard Conditions for Sex Establishments. 
Renewal of the Licence

1.23 The procedure for applying for renewal of the licence is identical to that for applying for an initial grant. Where the licence has expired but an application has been lodged for its renewal prior to the expiry date, the licence will remain in force until the application has been determined. The fact that the premises currently holds a licence, although a relevant factor, is not a determining factor in its renewal. 

1.24 However, in determining renewal applications due weight must be given to the fact that the licence was granted previously and the Human Rights implications of refusing to renew the licence (e.g. Article 1 of the First Protocol - Protection of Property, under which a licence is considered property).
1.25 The renewal of licences will be delegated to the Head of Environmental Services, except where objections have been received. Such objections will be heard at a hearing of the Licensing Sub-Committee.
Variation, Transfer and Transmission

1.26 The holder of a licence is able at any time during its term, to apply for a variation of the terms, conditions or restrictions to which it is subject. Such requests will be heard at a hearing of the Licensing Sub-Committee.

1.27 Provision is made for the transfer of a sex establishment licence which follows the same procedure as for an application for a grant or renewal. This is subject to a reasonable fee. The grounds for refusal of a transfer will relate solely to the suitability of the applicant. A transfer may not be refused on any of the grounds relating to the premises or their locality. Provision is made for continuation of the licence pending the decision on the application. 
1.28 Decisions on the transfer of licences will be delegated to the Head of Environmental Services, except where objections have been received. Such objections will be heard at a hearing of the Licensing Sub-Committee.

1.29 Should a licence holder die during the period of the licence, it is deemed to pass to the licence holder’s personal representatives, and will remain in force for a period of three months from the death. This allows the personal representatives to arrange for the transfer of the licence or its cancellation.

Revocation

1.30 The licensing authority may revoke the sex establishment licence during its term. The circumstances in which a licence may be revoked are:

· where any of the mandatory grounds for refusal exist;

· where the licence holder is unsuitable to hold a licence by reason of a criminal conviction or for any other reason; and

· where the business is being managed or carried on for the benefit of a person who would be refused a licence.

1.31 Where the licence authority is minded to revoke a licence, a hearing of the Licensing Sub-Committee will be held first before a final decision is made.
Appeals

1.32 Where an application for the grant, renewal or transfer of a licence or a variation is refused, or a licence revoked, the licensing authority will give written reasons for the decision. This will enable the applicant to consider the merits of an appeal to the Magistrates’ Court. Appeals must be made within 21 days from the date of the notification of the decision.

Substance of the Report 

(This is not a report heading to be used but is intended to indicate the commencement of discussion of the main issue.  This may be a particular proposal in which case the heading ‘proposal’ could be used. The headings here are at the authors discretion.  Sub-paragraph headings should be used to break this section down and to emphasise particular points.  

Therefore this section sets out the essence of the report, the who, what, where, when and why.  However the important thing to remember is that it is the material facts which need to be included.  Those items which have a real bearing on the decision.  Other matters of detailed background need to be set out in appendices or in the Background Information available to all Members and many others on request.  Avoid the use of lengthy appendices where possible.
Definitions

Local Government (Miscellaneous Provisions) Act 1982 Schedule 3.
“Sex Establishment”

Any premises, vehicle, vessel or stall used as a sex cinema or sex shop.

“Sex Shop”

Any premises, vehicle, vessel or stall used for a business which consists to a significant degree of selling, hiring, exchanging, lending, displaying or demonstrating

(i) sex articles or 

(ii) other things intended for use in connection with, or for the purpose of stimulating or encouraging

a. sexual activity or 

b. acts of force or restraint associated with sexual activity

Sex Cinema

Any premises, vehicle, vessel or stall used for a business used to a significant degree for exhibition of moving pictures, by whatever means produced which

(i) are concerned primarily with the portrayal of, or primarily deal with or relate to or are intended to stimulate or encourage

a. sexual activity or

b. acts of force or restraint associated with sexual activity or

(ii) are concerned primarily with the portrayal of, or primarily deal with or relate to genital organs, or urinary or excretory functions.

Sex Article 

(i)  Anything made for use in connection with or for the purpose of stimulating or encouraging

a. sexual activity or

b. acts of force or restraint associated with sexual activity.

(ii)  Anything that can reproduce or manufacture any sex article

(iii) Any recording of vision or sound which

a. is concerned primarily with the portrayal of, or primarily deals with or relates to, or is intended to stimulate or encourage sexual activity, or acts of force or restraint associated with sexual activity or

b. is concerned primarily with the portrayal of, or primarily deals with or relates to genital organs, or urinary or excretory functions.

Significant Degree

The legislation involves detailed definitions. In practice an “adult shop” that would require a licence (in an area where the Act has been adopted) is one that sells adult articles “to a significant degree.” For example, a video rental shop that hires out a small proportion of adult videos, or a retail shop selling lingerie together with a small proportion of “sex articles” are not “sex shops.”

The sale or supply of “R18” certificated recordings is only permitted from licensed sex shops and so the significant degree definition does not apply. The “R18” category is a special and legally restricted classification primarily for explicit videos or DVDs of consenting sex between adults  

